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the proceeding. Any party may file a 
response to a motion to supplement the 
pleadings with ten (10) days after the 
date of service upon him of the motion. 

(c) Pleadings to conform to the evi-
dence. When issues not raised by the 
pleadings but reasonably within the 
scope of a formal decisional proceeding 
are tried with the express or implied 
consent of the parties, they shall be 
treated in all respects as if they had 
been raised in the pleadings.

§ 12.308 Motions. 
(a) In general. An application for a 

form of relief not otherwise specifically 
provided for in this subpart E shall be 
made by a motion, which shall be in 
writing (unless made on the record dur-
ing an oral hearing). The motion shall 
state the relief sought and the basis for 
the relief and may set forth the author-
ity relied upon. All motions, unless 
otherwise provided in these rules, shall 
be directed to the Administrative Law 
Judge before the initial decision is 
filed, and to the Commission after the 
initial decision is filed. 

(b) Answer to motions. Any party may 
serve and file a written response to a 
motion within ten (10) days after serv-
ice of the motion upon him, or within 
such longer or shorter period as estab-
lished by these rules, or as the Admin-
istrative Law Judge or the Commission 
may direct. 

(c) Dismissal—(1) By the Administrative 
Law Judge. The Administrative Law 
Judge, acting on his own motion, may, 
at any time after he has been assigned 
the case: 

(i) Dismiss the entire proceeding, 
without prejudice to counterclaims, if 
he finds that none of the matters al-
leged in the complaint state a claim 
that is cognizable in reparations; or 

(ii) Order dismissal of any claim, 
counterclaim, or party from the pro-
ceeding if he finds that such claim or 
counterclaim (by itself, or as applied to 
a party) is not cognizable in repara-
tions. 

(2) Motion for dismissal by a party. Any 
party who believes that grounds exist 
for dismissal of the entire complaint, 
of any claim therein, of any counter-
claim, or of a party from the pro-
ceeding, may file a motion for dis-
missal specifying the claims, counter-

claims, or parties to be dismissed and 
the reasons therefor. Upon consider-
ation of the whole record, the Adminis-
trative Law Judge may grant or deny 
such motion, in whole or in part. 

(3) Content and effect of order of dis-
missal. Any order of dismissal entered 
pursuant to this rule shall contain a 
brief statement of the findings and con-
clusions which serve as the basis for 
the order. An order of dismissal of the 
entire proceeding pursuant to this rule 
shall have the effect of an initial deci-
sion which may be appealed to the 
Commission in accordance with the re-
quirements set forth in § 12.401 of these 
rules. 

(d) Motions for procedural orders. Mo-
tions for procedural orders, including 
motions for extensions of time, may be 
acted on at any time, without awaiting 
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or 
modification of such action. 

(e) Dilatory motions. Repetitive or nu-
merous motions dealing with the same 
subject matter shall not be permitted.

§ 12.309 Interlocutory review by the 
Commission. 

Interlocutory review by the Commis-
sion of a ruling on a motion by an Ad-
ministrative Law Judge may be sought 
only as prescribed in this rule: 

(a) When interlocutory appeal may be 
taken. An interlocutory appeal may be 
permitted, in the discretion of the 
Commission, under the following cir-
cumstances: 

(1) The appeal is from a ruling pursu-
ant to § 12.102, § 12.202, or § 12.305 refus-
ing to grant a motion to disqualify a 
Judgment Officer or Administrative 
Law Judge; 

(2) The appeal is from a ruling pursu-
ant to § 12.9 suspending an attorney 
from participation in a reparation pro-
ceeding; 

(3) Upon a determination by the Ad-
ministrative Law Judge certified to the 
Commission either in writing or on the 
record, that 

(i) A ruling sought to be appealed in-
volves a controlling question of law or 
policy; 

(ii) An immediate appeal may mate-
rially advance the ultimate resolution 
of the issues in the proceeding; and 
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(iii) Subsequent reversal of the ruling 
would cause unnecessary delay or ex-
pense to the parties; or 

(4) The appeal is from a ruling which 
satisfies the conditions of paragraphs 
(a)(3) (i)–(iii) of this section, despite 
the absence of certification, and ex-
traordinary circumstances are shown 
to exist. 

(b) Procedure to obtain interlocutory re-
view. An application for interlocutory 
review may be served and filed within 
ten (10) days after service of a ruling 
described in paragraphs (a)(1), (a)(2), 
and (a)(4) of this section or of notice 
that a determination has been made 
pursuant to paragraph (a)(3) of this sec-
tion. The application for interlocutory 
review shall contain: 

(1) A statement of the facts necessary 
to an understanding of the controlling 
questions determined by the Adminis-
trative Law Judge, and to an under-
standing of the extraordinary cir-
cumstances warranting interlocutory 
review by the Commission; 

(2) A statement of the question or 
issue involved in the ruling upon which 
the application for review is based; 

(3) A statement of the reasons why, 
in the opinion of the party requesting 
review, the ruling was erroneous and 
should be reversed or modified; and 

(4) A copy of all papers filed by the 
parties that relate to the subject mat-
ter of the ruling at issue, including the 
order containing the ruling. 
Within seven (7) days after service of 
the application for interlocutory re-
view, any party may file a response in 
opposition to the application. 

(c) Standard for review. In the absence 
of extraordinary circumstances, the 
Commission will not review a ruling of 
an Administrative Law Judge prior to 
the Commission’s consideration of the 
proceeding pursuant to subpart F of 
these rules. A Commission denial of an 
application for interlocutory review 
shall be without prejudice to the apply-
ing party’s right to raise any argument 
made in the application as an issue in 
an appeal taken pursuant to subpart F 
of these rules. 

(d) Proceedings not stayed. The filing 
of an application for interlocutory re-
view and a grant of review shall not 
stay proceedings before an Administra-
tive Law Judge (or a Judgment Officer, 

if applicable) unless that official or the 
Commission shall so order. The Com-
mission will not consider a motion for 
a stay unless the motion shall have 
first been made to the Administrative 
Law Judge (or, if applicable, the Judg-
ment Officer) and denied. 

(e) Interlocutory review by the Commis-
sion on its own motion. Nothing in this 
rule should be construed as restricting 
the Commission from acting on its own 
motion to review on an interlocutory 
basis any ruling of an Administrative 
Law Judge, Proceedings Officer or a 
Judgment Officer in any proceeding 
commenced pursuant to § 12.26 of these 
rules.

§ 12.310 Summary disposition. 

(a) Filing of motions, answers. Any 
party who believes that there is no 
genuine issue of material fact to be de-
termined and that he is entitled to a 
decision as a matter of law concerning 
all issues of liability in the proceeding 
may file a motion for summary disposi-
tion at any time before a determina-
tion is made by the Administrative 
Law Judge to order an oral hearing in 
the proceeding. Any adverse party, 
within ten (10) days after service of the 
motion, may file and serve opposing 
papers or may countermove for sum-
mary disposition. 

(b) Supporting papers. A motion for 
summary disposition shall include a 
statement of all material facts as to 
which the moving party contends that 
there is no genuine issue, supported by 
the pleadings, and by affidavits, other 
verified statements, admissions, stipu-
lations, and interrogatories. The mo-
tion may also be supported by briefs 
containing points and authorities in 
support of the contention of the party 
making the motion. When a motion is 
made and supported as provided in this 
section, unless otherwise ordered by 
the Administrative Law Judge, an ad-
verse party may not rest upon the 
mere allegations, but shall serve and 
file in response a statement setting 
forth those material facts as to which 
he contends a genuine issue exists, sup-
ported by affidavits and other verified 
material. He may also submit a brief of 
points and authorities. 
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